DW 01- 030

BooweLL WASTE SERVI CES CORPORATI ON
Petition for Pernmanent Rate | ncrease
Order Approving Stipulation and Settl ement Agreenment

ORDER NO 23,778

Sept ember 20, 2001

APPEARANCES: Stephen P. St. Cyr for Bodwell Waste
Servi ces Corporation; Ofice of Consumer Advocate by M chael
W Hol nes, Esq. on behalf of residential ratepayers, and
Donald M Kreis, Esq. for the Staff of the New Hanpshire
Public Utilities Comm ssion.
| . BACKGROUND AND PROCEDURAL HI STORY

On April 5, 2001, having previously submtted the
requi site notice, Bodwell Waste Services Corporation (Bodwell
or Conpany) filed a petition with the New Hanpshire Public
Uilities Conmm ssion (Comm ssion) which included a set of
schedul es and supporting docunentati on seeking a pernmanent
rate increase of approximtely 43 percent. Bodwell currently
serves 417 custoners, who pay additional nunicipal fees
because their sewage is ultimtely disposed of by the City of
Manchester. The Bodwel |l petition would have increased the
Conpany's annual rate from $154.88 to $223. 64 per custoner.
The Conpany did not seek a tenporary rate increase.

In Order No. 23,678 (April 13, 2001), the Comm ssion

suspended the proposed rate schedul es pending a full

i nvestigation of the proposed increase. The Conmm ssion
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schedul ed a pre-hearing conference on May 10, 2001 and
directed that petitions to intervene be filed by May 7, 2001.

The Pre-Hearing Conference took place as schedul ed
and, in Oder No. 23,709 (May 21, 2001) the Conm ssion
approved intervention petitions submtted by Hon. Real R
Pinard, a City of Manchester Al derman whose ward includes part
of Bodwell's service territory, as well as Bodwell custoners
M chael H. Cunney, Richard Helie and Kevin MGauley. The
Commi ssi on al so approved a procedural schedule to govern the
remai nder of the docket.

Di scovery commenced pursuant to the procedural
schedule. On July 11, 2001, the Conm ssion conducted a public
hearing at the McLaughlin M ddle School in Manchester. At
that time, many Bodwel |l customers voiced their opposition to
t he proposed rate increase and several expressed the view that
it is unfair to require themto pay sewer charges both to
their nmunicipality and to Bodwel | .

On July 30, 2001, the Conm ssion Staff (Staff)
submtted the pre-filed testinony of Mark A. Naylor and Paul
Tessier. The Ofice of Consumer Advocate (OCA) advised the
Comm ssion on July 31, 2001 that it would be appearing in the
case on behalf of residential ratepayers. Intervenor M chael

H. Cunney submtted pre-filed testinmny on August 1, 2001.
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As schedul ed, a settlenment conference took place on
August 28, 2001. Bodwell, OCA and Staff were able to reach an
agreenent in principle on the outstanding issues in the
docket. Staff filed the resulting witten Stipulation and
Settl ement Agreenent on Septenber 6, 2001.

A nmerits hearing took place as schedul ed on
Sept enber 10, 2001. Messrs. Naylor and Tessier testified in
support of the Stipulation and Settl ement Agreenent.
| ntervenors Cunney, Helie, MGaul ey and Pinard, although not
signatories to the agreenent, did not appear at hearing to
contest it.

Subsequent to the hearing, Bodwell submtted an
accounting of rate case expenses to Staff. The accounting is
still under review
1. SUMVARY OF THE SETTLEMENT AGREEMENT

The Settl enment Agreenent calls for permanent rates
of $201. 31 per annum payable quarterly at the rate of $50. 33,
conpared to a present rate of $154.88 annually or $38.72 per
gquarter. This anmobunts to a rate increase of 29.98 percent.

The signatories agreed that extraordi nary
circunstances exist to justify a departure fromthe
Comm ssion's customary use of a 13-nonth average for

determ ni ng the Conpany's rate base conponents. Specifically,
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there was agreenent to place in rate base the cost of a
recently conpleted main replacenment project that Bodwell was
required to undertake because of a construction project on
Interstate Route 93 over Bodwell Road. The Settl enment
Agreenent notes that this project was outside the Conpany's
normal capital inprovenent process, represents a significant
portion of the rate base for a relatively small utility and,
i f excluded here, would justify the filing of a new rate case
by the Conpany, |eading to additional regulatory expenses.

Referenced in the Settlenment Agreenent is a $45, 000
| oan obtained by Bodwell in 2000 fromits sol e sharehol der
real estate devel oper Robert LaMontagne. The Settl ement
Agreenent notes that Bodwell failed to seek Comm ssion
approval under RSA 369 for the transaction. Accordingly, the
Settl enment Agreenent includes the Conpany's agreenent to seek
such approval by petition within 30 days.

The Settl enent Agreenent also refers to the
ext ensi on of the Conpany's mains into the MII Pond
subdi vi sion. The signatories, including the Conpany, agreed
that the relevant plant records of the Conpany are lacking in
necessary detail. There is further agreenent that certain
revisions to the Conpany's anortization and depreciation

expenses recomended by Staff are appropriate. These
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revisions involve a downward adjustnment to the applicable
service |lives of certain Conpany assets, but have no rate
i npact because the assets were contributions in aid of
construction nade by the Conpany's sharehol der.

Under the Settlenent Agreenent, the Conpany may
reclassify certain accrued interest as paid-in capital. The
signatories stipulated that their intention is not to have any
effect on present rates by such reclassification because of
t he Conpany's negative equity position. The Settl enent
Agreenment further provides, explicitly, that such
reclassification is not, and will not at any tinme be,
appropriate for the Conpany's existing debts owed to its
shar ehol der

The Settl ement Agreenent seeks to deal with certain
probl ens encountered by the Conpany in collecting from
custonmers with significant arrearages. The signatories
stipulated that the cost of such collections should be
assigned to those custoners who cause them Accordingly, it
was agreed that the Conmpany would submt a revised tariff
i ncludi ng an appropriate fee to be charged customers when
collection efforts becone necessary, with OCA and Staff
agreeing to support such a tariff revision if the proposed

charge provides the Conpany with no nore than a reasonable
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opportunity to recover collection-rel ated expenses.

Finally, the Settlement Agreenment provides that the
new rates described therein would be effective with bills
rendered on and after October 1, 2001. This would involve
applying the newrates to service rendered in the third
quarter of 2001, a period that was antedated by the Conpany's
petition for rate increase.

I POSI TI ONS OF THE PARTI ES AND STAFF

On behalf of Staff, Messrs. Naylor and Tessier
testified in support of the Stipulation and Settl enment
Agreenent. They testified that the provisions related to the
extent of the Conpany's rate base was designed to assure that
there would be no rate inpact fromthe Conpany's having been
required to abandon a portion of its force main in light of a
construction project undertaken by the City of Manchester.
According to the Staff witnesses, this was an intended result
of the franchi se expansi on proceedi ng concluded | ast year in
Docket No. DW 00-090. Although the Settlenment Agreenent
approved in that docket allowed the Conpany to offset such
rate base reductions by reduci ng what woul d ot herwi se have
been contributions in aid of construction by the Conpany's
shar ehol der in connection with the franchi se expansi on then at

i ssue.
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The Staff witnesses testified that reclassifying
accrued interest as paid-in capital is appropriate because the
Conpany is unable to pay the accrued interest, which therefore
beconmes the equival ent of forgiven debt. Messrs. Naylor and
Tessier stressed that the signatories agreed to preclude the
Conmpany from ever seeking such treatnment of the debt itself,
regardl ess of whether the Conpany ever becones able to repay
t he principal.

It was Staff's testinmony that the proposed rate
increase of nearly 30 percent — comng after a sinmlar rate
hi ke in 1998 and, thus, exceeding the rate of inflation — is
not likely to recur in perpetuity. According to Staff, the
Conpany has heretofore been in the process of stabilizing
itself, its finances and its rate base.

Nei t her the Conpany nor OCA presented testinony in
support of the Settlenment Agreenment. On cross-exan nation of
Staff's witnesses, OCA nade the point that the mains abandoned
in connection with the City of Manchester's expansi on project
remain in rate base, but the Conpany is not charging custoners
for their depreciation. As already noted, the intervenors did
not appear at the hearing to cross-exam ne Staff's w tnesses
or to take a position on the Settl enent Agreenent.

I n response to Conm ssion questions, the Conpany
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noted that it inquired whether State funding would be
available to cover its costs related to the Interstate 93
project and was told that no such assistance woul d be

forthcom ng.
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| V. COWM SSI ON ANALYSI S

We are required by RSA 378:7 to fix rates for
regulated utilities that are "just and reasonable."” Upon
review of the Stipulation and Settl ement Agreenent entered
into by Bodwell, OCA and Staff, we conclude that the pernmanent
rates described therein are just and reasonabl e and,
accordingly, we will approve the Settlenment Agreenent as
subm tted.

The Settl enment Agreenent as submtted represents an
appropriate and reasonabl e conprom se of the 43 percent rate
increase originally sought by the Conpany. The Conpany's
original filing made clear that a driving force in its request
for higher rates was "to allow the Conpany an opportunity to
pay principal and interest on its outstanding debt." The
Conpany explained that it "has been unable to pay down its
debt because the initial rate was set assum ng that the
original project [i.e., the real estate devel opnent conpri sing
t he Conpany's original service territory] was fully built out,
whi ch of course was not the case."” The Conpany further
expl ai ned that, even after a rate increase was approved in
1998, the debt service problemrenmni ned because "the increase
in rates was based on a rate base that was |ess than the

original debt of $400,000 plus the accrued interest."
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Appropriately, the Settlement Agreenent abandons the
notion that Bodwell's rates should be set with an eye toward
assuring that it can neet its debt service obligations.
Traditional rate-of-return regulation involves permtting the
utility to recover its prudently incurred operating expenses
with, in addition, "the opportunity to make a profit on its
investnent, in an anmount equal to its rate base nultiplied by
a specified rate of return.” Appeal of Conservation Law
Foundation, 127 N.H 606, 634 (1986) (enphasis added, citation
omtted). Inplicit in this ratemking nmethodology is the
notion that, if a utility's nmanagers operate the business
diligently and appropriately, rates derived under this formul a
will allow the Conmpany to neet its cost of capital, which in
the case of this entirely debt-financed utility involves the
sati sfaction of |oan obligations. If we were to increase
Bodwel | 's rates based on the Conpany's inability in the past
to nake debt paynments, we would essentially be engaging in
ratemaki ng that is retroactive and therefore inproper. See,
e.g., Appeal of Pennichuck Water Works, 120 N.H 562, 567
(1980) (concluding that "[i]n no event, may . . . rates be
made effective as to services rendered before the date on
whi ch the permanent rate request is filed").

Anot her troubling aspect of the Conpany's debt
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structure is its failure to seek the Comm ssion's approval for
the additional |oan obligation it incurred |ast year. A
utility may incur debt of this sort "with the approval of the
conm ssi on but not otherwi se.” RSA 369:1. The inportance of
Conmi ssi on review of such transactions is hei ghtened when, as
here, there is a |l ess-than-arm s-length relationship between
the creditor and the debtor. W are willing to agree with
Staff that the Conmpany's unexcused failure to seek Conm ssion
approval of its nost recent debt financing can be mtigated by
an i mredi ate request for the appropriate review, but we
caution the Conpany that there is sone risk here of non-
approval. W also stress that, because this issue arises here
in the context of a Settlenment Agreenent we are aware that the
| ack of sanctions for wilful failure to conply with RSA 369 is
t he product of conmprom se and sets no precedent for how we
woul d treat future situations of this sort.

Next we take up the question of whether Bodwel |
should be permtted to recover its costs for collecting on
custonmer accounts that are in arrears by inposing those costs
on the individual customers who cause them W have
previ ously endorsed such an approach as being for the public

good. See, e.g., Generic Investigation into IntraLATA Tol

Conpetition Access Rates, 78 NH PUC 283, 293 (1993); DRM 01-
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078. There are, of course, countervailing argunents; the
notion that custoners in arrears 'cause' the cost of
collecting on their accounts assunmes that the custonmers in
guestion are able to pay but choose not to remt. However, in
the instance of a small utility such as this one, assigning
coll ection costs to the custoners for whom collection efforts
becone necessary is appropriate because of the limted
custonmer base. In such a situation, socializing these costs
woul d result in their representing an unreasonably high
percent age of overall rates.

Of concern here is the Settlenment Agreenment's
reference to an unspecified "appropriate fee,”" to be reflected
in arevised tariff to be filed by the Conpany. It would be
i nappropriate to grant the Conpany carte blanche to detern ne
this fee. Therefore, we will review the Conpany's proposed
collection fee and, if we deemit to be in the public interest
based on our initial review, will approve it on a nisi basis
to permit other parties to state any objections.

Finally, although we approve the rate increase of
nearly 30 percent contenplated by the Settlenment Agreenment, we
note our concern about a conmpany whose charges have increased
approxi mately 60 percent since 1997. W accept Staff's view

that in sonme sense this is a reflection of a conpany that is



DW 01- 030 -13-
still stabilizing itself followng its relatively recent
acquisition by its present owner, and therefore that rate
increases well in excess of the rate of inflation are not
likely to recur. Still, we share the concerns that we heard
when we traveled to Manchester to conduct the public hearing
in this docket. Bodwell Waste Services is not an independent
conpany; it is owned by a real estate devel oper whose
operation of this utility is obviously incidental to his nmain

busi ness of selling honmes that, in this franchise territory,

depend on Bodwel|l for sewer service. |In these circunstances,
it is reasonable to expect that the devel oper will craft an
overal |l business plan, one that will include an appropriate
| evel of contributed plant, that will not inflate Bodwell's

rates in order to make honme prices |ower.

More inportantly, Bodwell ratepayers should be aware
that if rates are higher than they deemreasonable, this is at
least in part a function of a fundanental inefficiency. In
nost municipalities with sewage di sposal systens, all sewer-
rel ated services are provided by the nmunicipality itself. The
fact that Bodwell exists, to connect the subdivisions in its
service territory with the City of Manchester's di sposa
system is a function of nmunicipal inability or unwillingness

to extend its own mains into these areas. In our view,
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muni ci pali zation of the Bodwell system would |ikely be the
best way to assure that rates are kept to a mnimum W
cannot require such a result, but we note the participation in
this docket of elected officials who are in a position to
encour age such an outcone.

The Commi ssion thanks the intervenors in this
docket, along with the O fice of Consunmer Advocate, for their
effective participation in these proceedings. W are
confident that the conprom ses reflected in the Stipulation
and Settl ement Agreenment are reasonable and fair, and,
therefore, that the rates included therein are in the public
i nterest.

Based upon the foregoing, it is hereby

ORDERED, that the Stipulation and Settl enent
Agreenent entered into in this docket anong Bodwel | Waste
Services, the Ofice of Consuner Advocate and the Comm ssion
Staff is APPROVED; and it is

FURTHER ORDERED, that approval of the Stipulation
and Settl ement Agreenent does not inply Comm ssion approval,
acceptance, agreenent with or consent to any concept, theory,
princi pl e or nmethodol ogy underlying or supposed to underlie
any matters, nor shall this approval be deenmed to have

established "settled practice" as the termis used in Public
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Service Comm ssion of New York v. FERC, 642 F.2d 1335 (D.C.

Cir. 1980); and it is
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FURTHER ORDERED, that the permanent rates for
Bodwel | Waste Services Corporation set forth in the
Stipulation and Settlement Agreenment shall be effective with
bills rendered on and after October 1, 2001; and it is

FURTHER ORDERED, that Bodwel|l Waste Services file a
conpliance tariff on or before October 1, 2001, at which tine
the Comm ssion will review the Conpany's proposal for
col l ection fees.

By order of the Public Utilities Comm ssion of New

Hanpshire this twentieth day of Septenber, 2001

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



